The regulation of solicitors in England and Wales has undergone great change in the wake of the Legal Services Act 2007. This article considers these regulatory developments through the lens of accountability, focussing on the regulation of transactional lawyers and the large commercial firms. It examines to what extent the Solicitors Regulation Authority's regulatory framework promotes accountability, examining entity regulation, outcomes-focussed and principles-based regulation, reporting and disclosure obligations, the Compliance Officer for Legal Practice and the sanctions system. It argues that although transactional lawyers cannot claim the benefit of the ethical principle of non-accountability, as far as they and their firms are concerned, the regulatory framework is both unnecessary and insufficient. It duplicates the function of accountability to the client and fails to hold transactional lawyers to account for significant regulatory risks that they present, such as the practice of creative compliance.
INTRODUCTION
The legal services market in England and Wales and the legal profession's regulatory framework has undergone immense change in response to the Legal Services Act 2007. This article considers the significance of regulatory developments through the lens of accountability, an under-explored concept in the literature on legal professional regulation, focussing on the regulation of corporate lawyers carrying out transactional work and large commercial firms. This specific focus is warranted as it has long been recognised that there are significant differences between the various sectors of the profession, such that changes in the legal services market and in regulation may have a very different implications depending on the sector concerned.
1 It will be argued that as far as the large commercial firms and their lawyers are concerned, the regulatory framework is both unnecessary and insufficient. It duplicates the function of accountability to the client and fails to hold transactional lawyers to beneficial and legitimate ends, designing products that enable clients to evade the controls aimed at by the regulatory framework in the public interest and that defeat the protective purposes of that regulation raises profound problems of accountability. A lawyer who is answerable only to the client may have little incentive to resist client demands to devise such products. Nor is it a sufficient response that it is up to regulators to police such behaviour: as
McBarnet has argued, the financial products were designed by lawyers to be opaque, making it extremely difficult for regulators to see 'through the fog of complexity'. 8 Such designed opacity allows 'the culture of circumvention' 9 to go unchallenged, and impedes the ability of regulators to hold those responsible to account. It also obstructs debate over the legitimacy of such activity and the degree to which lawyers should be accountable for it.
The article is structured as follows.
It first considers what is meant by accountability, a concept that has been termed a 'chameleon'. 10 It then argues that transactional lawyers cannot claim the benefit of the principle of non-accountability. Next it identifies the various ends accountability might serve before turning to the regulatory framework in England and
Wales. As the majority of large law firm lawyers are solicitors and regulated by the Solicitors Regulation Authority (SRA), we are concerned with the regulatory mechanisms introduced by the SRA. The accountability implications of entity regulation, outcomes-focussed and principles-based regulation will be assessed before turning to examine particular accountability mechanisms, namely reporting and disclosure, the Compliance Officer for Legal Practice (COLP) and the sanctions system. It finally assesses what transactional lawyers are accountable for under the present regime, before concluding.
THE SCOPE OF ACCOUNTABILITY

Defining accountability
Accountability is widely accepted to be an elusive concept, not least because its meaning is affected both by the context in which it is used and by the discipline defining and analysing 8 McBarnet, n 5 above, 80. it. 11 In the context of the literature on the legal profession and legal ethics, those who argue that lawyers should be accountable sometimes mean that lawyers should feel responsible for what they do, that is, that they should feel an inward sense of moral obligation or internal accountability to their conscience for acting in ways that affect the lives of others. 12 For example when Rhode argues that moral integrity requires lawyers to bear personal accountability for the consequences of their professional actions, she states that this requires that, when acting as lawyers, they should 'assess their decisions under the same kind of consistent, disinterested and generalizable principles that are applicable in other settings'.
13
This emphasises the exercise of personal judgment and the self-evaluation of behavior. When lawyers assess their conduct against a set of internalised standards that derive from professional standards and values, this type of accountability can be referred to as professional accountability or role responsibility. 14 However, as Mulgan points out, because a person will only feel responsible when they have internalised professional values, accountability in this sense is not just professional but also personal.
15
Others draw a distinction between accountability and responsibility, and see accountability as an external mechanism imposed on an actor, rather than a personal quality.
This sense of accountability looks outwards and comprises a number of core elements, namely that an actor is called to account and obliged to explain and justify their conduct to a third party who can ask questions and pass judgment. 16 The legal ethics literature envisages a number of audiences to whom lawyers could be required to provide their account. For example Schwartz refers to the legal, professional and moral accountability of lawyers, 17 thus encompassing an audience of the courts and external regulators with responsibility for law 11 ibid, 221, arguing that the more we try to define the concept the murkier it becomes. and, possibly, society (moral accountability). Lawyers may also be required to give an account to superiors within their organization, which is a form of managerial accountability, and may be held to account by their clients, through reporting obligations.
18
External accountability also incorporates the idea that the actor may face consequences, which can include rewards or sanctions. 19 What is important is the possibility of consequences being visited upon the actor, rather than their actual imposition: it is the former that 'makes the difference between non-committal provision of information and being held to account'. 20 Consequences can include formal regulatory sanctions, such as the disciplinary sanction of the courts or regulators, or the imposition of legal liability through civil suits. 21 The legal ethics literature often uses accountability in this formal sense when critiquing the inefficacy of the profession's disciplinary processes in holding to account and sanctioning lawyers who fail their clients. 22 However consequences can also include informal social and commercial sanctions and even rewards, such as those imposed by clients through the grant or loss of business.
23
While external accountability often refers to an ex post process of providing an account of certain decisions or conduct to a third party, 24 it can also refer to ex ante mechanisms that act as 'checks on decision-making', 25 that is, mechanisms that operate to affect decision-making processes and therefore the content of particular decisions. On other occasions, particularly in the US context, accountability refers not to external mechanisms of accountability, but rather to a set of standards for evaluating the behaviour of actors. 26 This highlights the normative nature of accountability. 27 These standards reflect a moral order and communicate 'ideals of accepted behaviour'. 28 Thus Rhode identifies the inadequacy of the US profession's bar codes in setting appropriate standards of behaviour as a failure of accountability. 29 The question of what constitutes appropriate behaviour can be contentious, as a previous furore over whether transactional lawyers should report on misbehaviour by corporate management exemplified.
30
Finally accountability is sometimes correlated with 'responsiveness', being the extent to which actors anticipate and pursue the wishes or needs of those on whose behalf they act.
31
This usefully draws attention to the fact that being accountable does not necessarily involve actually giving an account but rather refers to the ability of others to require an account to be given and to the fact that those being held to account may adjust their behaviour not because they are actually held to account, but because they anticipate their conduct being scrutinised in the future.
32
It is important to be clear about the sense in which accountability is being used because it can influence the preference for, and choice of, regulatory mechanisms. For 26 Bovens, Schillemans and 'T Hart, n 16 above, 226-227. example those who emphasise internal accountability can link it to recommendations to reduce the demands of external accountability and to place more trust in the independent judgment of the actors. 33 Similarly those who equate responsiveness to clients with accountability are more likely to place faith in private-sector market style management mechanisms, rather than external accountability to regulators.
34
This highlights that another reason for distinguishing between forms of accountability is that finding that a lawyer accountable in one sense does not settle the question of whether they are, or should be, accountable in other senses. Lawyers may be sufficiently responsive to clients but it does not follow that adequate mechanisms are in place to hold them to account for all the activities they engage in that may present ethical or regulatory challenges.
Moreover different types of accountability can emphasise different values and pull in different directions. Thus Mulgan argues, '"(p)rofessional" accountability is largely a matter of probity and being business-like while personal accountability raises issues of honesty and the public interest'.
35
As Whelan's work demonstrates, lawyers' interpretation of what the professional value of commitment to the client's interests requires can lead to them assisting clients in conduct which harms the public interest. 36 Thus an accountability structure that incorporates public interest concerns may conflict with accountability in the form of responsiveness to the client and vice versa. Moreover while regulatory mechanisms may successfully impose external accountability, they may fail to promote, and even undermine, internal accountability. In other words instigating one form of accountability might degrade others.
For the sake of clarity therefore the present discussion refers to internal accountability as responsibility and confines the term accountability to refer to external mechanisms of being held to account. There is no necessary link between these two concepts: a person can be accountable without feeling a sense of responsibility. On the other hand when we say that someone is responsible for a state of affairs we often mean that they have control over it, or were instrumental in bringing it about, or that they have been assigned responsibility for the matter as part of their job or role. draws a distinction between 'mere zeal' and 'hyper-zeal', the former being concerned with zealously seeking to secure the client's legal rights and permissible, whilst the latter impermissibly involves pursuing every advantage obtainable for the client through the law, even when this might involve legal 'dirty tricks'. 70 It follows that transactional lawyers cannot plead neutrality and non-accountability in order to defend creative compliance. For these reasons, and because there is no dispute that lawyers should be accountable for how they discharge obligations to their clients, even if one adheres to the standard conception and to the principle of non-accountability, it still makes sense to discuss why and how transactional lawyers should be held accountable for at least part of what they do.
Why make lawyers accountable?
Just as there are various definitions of accountability, so there is more than one answer to the question of why we might want lawyers to be accountable and what purposes accountability could serve. Firstly it may be thought that requiring lawyers to exercise their moral faculties, and respond thoughtfully to questions about why they have acted as they have is a good in itself, regardless of whether it alters their behaviour. 71 Requiring persons to give reasons for what they do, and to make judgments about their character and conduct, renders their lives intelligible and meaningful. It is constitutive of moral identity and promotes moral agency.
72
Secondly accountability may be aimed at altering lawyers' behaviour. It could do this by encouraging lawyers to have a more finely tuned sense of responsibility for their actions.
For example Rhode has suggested that if lawyers are morally accountable for what they do on their client's behalf, then their personal and communal responsibility for justice will become integral to their practice, which in turn would improve the quality of justice and the administration of justice in society.
73
Lawyers' sense of responsibility could also affect the behaviour of others in socially beneficial ways. Thus Schwarcz has argued that banking lawyers, as independent outsiders who had intimate knowledge of the transactions at the heart of the financial crisis, could have drawn attention to potential problems inherent in these transactions and could have challenged the unreasonable assumptions being made by market participants.
74
But lawyers' capacity to do this would be compromised if they considered that their responsibility was only to execute their instructions and not to have regard to wider implications of the transaction.
Accountability could also alter or deter behavior without instilling any corresponding sense of responsibility such as when, for example, a person is held to account for breaching rules that they consider lacks legitimacy. Such a situation is problematic, because it could undermine responsibility: literature on law and social norms suggests that if the only reason rules are obeyed is because of the fear of external sanctions, the force of the rules as a guide for behaviour will weaken and eventually collapse, unless the possibility of sanctions is high. Thirdly external accountability may be necessary to debias individual lawyers'
decision-making and offset the influence of self-interest, rationalisation, denial and avoidance behaviour. 76 Lawyers, like others, are not capable of fairly judging (or checking) themselves.
They are just as vulnerable to the effects of egocentrism which causes people to interpret information in ways that favor themselves, and to confirmation bias whereby people look for information that confirms the correctness of their view and disregard negative information.
77
This has obvious implications where there is a conflict between the lawyer's interests and the client's, but it also has ramifications where the lawyer's and client's interests coincide but conflict with the public interest in respect for the law. Without external accountability as a check, there is a real risk that lawyers will find excuses for unethical conduct.
78
Fourthly accountability may be used to address defective decision-making processes within regulated firms that can undermine regulatory compliance. It has been argued that when firms are set externally formed regulatory goals, but given a discretion regarding how to achieve these, they may act in ways that, while achieving the appearance of compliance, minimise disruption to existing practices, promote the firms' objectives and undermine the efficacy of the external goals. unanticipated risks. 81 Accountability, in the form of mechanisms that disrupt insular ways of thinking, is required to address these problems.
82
Fifthly accountability may be aimed at monitoring and controlling power 83 in order to prevent corruption and induce proper standards of conduct. 84 The sophisticated clients of transactional lawyers are far from immune from the threat that lawyers may abuse their position of power and trust, but these clients nevertheless possess a counter-veiling market power to impose retaliatory sanctions. There is therefore less need for regulatory accountability directed at client protection in this context. On the other hand, Barnhizer has argued that corporate lawyers should be more highly regulated than others because they exercise significant power over the quality of the law and its strength as an institution, and manipulate social and economic policy on behalf of their influential clients. 85 Related to this is the argument that where those accountable are entrusted with a discretion regarding how to exercise power, accountability is necessary to ensure that trust is not abused. The broader the discretion the greater the degree of accountability required. 86 Given that corporate lawyers have more discretion than advocates and litigators in how to interpret the law and structure deals, since much of what they do is not in public view, there is again arguably a pressing need for them to be subject to accountability.
Sixthly accountability may also be necessary to achieve or maintain legitimacy and in raising questions of legitimacy, particularly the legitimacy of legal professional privilege.
Legal professional privilege is said to be necessary to encourage frank disclosure of the facts by clients to their lawyers thus allowing lawyers to give accurate legal advice which, in turn, enables clients to order their affairs in accordance with the law. 89 However insofar as it shields creative compliance it may serve no public interest. On the contrary, by concealing this practice from scrutiny and rendering lawyers and their clients unaccountable for such behaviour, it may work against the public good and in the service of purely private interests.
Problems of legitimacy also arise for the SRA if it fails to institute adequate systems to hold large law firms and their lawyers to account, whilst pursuing lawyers in smaller firms.
90
Finally accountability may be a means of facilitating corrective justice, by ensuring that those harmed by another's actions are compensated for that harm, or it may have a retributive function, facilitating the punishment of a person who has done wrong.
In sum, just as different versions of accountability may mean quite different things so accountability may have different purposes and ends. A regulatory framework that performs well in promoting certain goals through accountability may nevertheless perform poorly in relation to others.
THE REGULATORY FRAMEWORK IN ENGLAND AND WALES
In the light of the preceding discussion, this section considers the implications of the regulatory framework in England and Wales for the accountability of large law firms and their lawyers. It first considers the accountability implications of entity, risk-based and outcomes-focussed regulation. It then assesses key regulatory accountability mechanisms namely reporting and disclosure, the Compliance Officer for Legal Practice (COLP), and sanctions. Commentators are divided over the wisdom of entity regulation. Some argue it is necessary because of the organisational influence that firms exercise over the behavior and thinking of their lawyers: entity regulation motivates firms to put in place 'ethical infrastructures' and remove organisational incentives for unethical conduct. 94 Others argue that entity regulation will undermine individual accountability even if accompanied (as in England and Wales) by individual liability for regulatory breaches, because it is easier for regulators to hold firms accountable than to track down the individuals responsible for infractions. 95 The extent to which this fear will be realised will depend on the nature of the breach and the SRA's attitude.
96
It may be obvious from a firm's files which individual is responsible for acting in a conflict situation for example, whereas it may be less clear who exactly failed to ensure that an effective compliance system was in place. Experience with financial services regulation suggests that these fears may be well grounded: the Financial Services Authority (FSA) explained its failure to take action against senior individuals in the financial services sector partly on the fact that it had been unable to prove that individuals were personally culpable for regulatory failures. The larger the firm the more difficult it became to identify which senior individuals were responsible and hold them accountable, which bodes ill for the SRA's ability to hold lawyers in the largest firms to account.
97
On the other hand, by requiring all firms to designate a Compliance Officer for Legal Practice (COLP), who has responsibility for taking reasonable steps to ensure compliance with regulatory requirements by a firm, its managers, employees or owners, the legal profession's regulatory framework may have addressed this problem.
98 Not only can COLPs be held accountable if they fail to do this, but they will be in a better position than the SRA to identify and report on which individuals within their firms are responsible for infractions. Nevertheless it has been argued that even when regulators only proceed against firms, individuals do not necessarily escape accountability. Entity regulation can lead to greater investment in firm-level risk management which in turn could increase individual accountability 103 because firms will then be better placed than the regulator to identify regulatory infractions and wrongdoers and may decide to take action even when a regulator does not.
104
O'Sullivan disputes this, arguing that firms will avoid disruptive disciplinary processes that could embarrass senior management and result in expensive litigation. 105 Yet firms seem to experience little difficulty in removing partners and employees when they want to, whilst partners and employees may be wary of being stigmatised if they litigate against their former firms. 106 Nevertheless it is possible that firms could balk at the publicity risk should they remove a senior person for conduct reasons, rather than for performance related issues, or to increase profitability. Again, while firms could informally sanction individuals, by closing them out of profitable work, thus causing them to miss their targets, or by failing to award increments and bonuses or failing to promote, it is unclear whether they would act against key fee-earners because of their financial importance.
107
Finally it has been argued that entity regulation undermines accountability by signaling that compliance and the creation of an ethical infrastructure is a firm rather than an individual matter. 108 As Chambliss has pointed out, this assumes that in the absence of entity regulation individuals will feel responsible for creating ethical infrastructures, which flies in the face of available evidence. 109 Moreover just because an individual does not feel responsible for creating a firm-wide ethical infrastructure, it does not necessarily follow that they would feel less obliged to comply with their individual regulatory obligations. Nevertheless there are risks in signaling that compliance is someone else's responsibility, a matter that will be returned to later.
In sum, while the COLP role may address some of the risks to individual accountability posed by entity regulation it cannot eliminate them all. Experience from financial services regulation suggests that adequately resourced regulators that are prepared to proceed against individuals are key to promoting accountability and compliance.
Risk-based regulation
Historically in England and Wales large law firm lawyers have not been particularly accountable to the regulator. The SRA had adopted a reactive approach to regulation, approaching firms only once complaints had been made 110 and, with some notable exceptions, the sophisticated clients of these firms tended not to complain to the regulator but to adopt self -help remedies.
111
The SRA has now adopted risk-based regulation whereby the greatest regulatory attention will be paid to firms that pose the greatest regulatory risk. 112 The level of risk will be assessed by reference to: i) the risks inherent in individual firms, how they manage risk and their approach to, and history of, compliance ii) 'thematic risks' that affect groups of firms or sectors of the legal profession and iii) risks presented by reports of 'events' to the SRA which include reports of misconduct, a significant change in composition of the firm, or a downturn in the firm's financial position. 113 In determining the level of regulatory intervention required, the SRA will not rely solely on the existence of complaints against a firm but will also assess the impact of a particular risk against the probability that this risk will occur, and the firm's 'regulatory footprint'. This will require the SRA to take account of the size of the firm, the vulnerability of its clients and the amount of client money it holds.
114
Large law firms would be high risk on one of these criteria at least. However the SRA has indicated that firms that have effective risk management systems in place may experience 
SRA, Regulatory Risk Framework, n 112 above, 9 and section 4.. less intrusive relations. 115 As large law firms have sophisticated compliance and financial systems in place, the SRA may take the view that failure in these firms is less likely than in smaller firms. It is presently unclear how these considerations will be balanced. It may be that risk based regulation will lead to increased scrutiny of large law firms by the SRA and so increased accountability. Signs that this might be so include relationship management, which involves SRA staff visiting firms with a view to understanding the firms' business models, compliance systems, risk management and finance functions, and handling of conflicts.
116
The SRA has stated that relationship management, which is resource intensive, should be focused on large firms because they present a diverse range of more complex regulatory issues that require greater engagement from the SRA to enable it to gain a better understanding of the firms involved and to better assess their risks. 117 However this process may also promote accountability by encouraging dialogue and explanation between the regulator and the regulated.
Principles-based and outcomes-focussed regulation
The SRA has introduced principles-based and outcomes-focused regulation (OFR) regulation.
The Code of Conduct contains ten mandatory all pervasive high-level Principles and is divided into mandatory outcomes and non-binding indicative behaviours, which set out a non-exhaustive list of types of behaviour that may demonstrate compliance with or contravention of the Principles and whether outcomes have been met.
118
Principles-based regulation sets behavioural standards and, as a regulatory technique, is designed to reduce the ability of the regulated to exploit regulatory gaps and engage in minimal technical compliance. 119 OFR, as introduced by the SRA, leaves it to firms to determine how to achieve the outcomes set out in the Code of Conduct, on the basis that 'one size does not fit all' and firms are best placed to determine what systems need to be put in place to achieve the prescribed outcomes in their particular circumstances. 120 Requiring firms to design their own internal systems to achieve externally set regulatory goals is another aspect of 'management-based regulation' and, it has been asserted, is more likely to promote better ethical behaviour than detailed 'process-oriented' regulation which prescriptively sets out the processes the regulated must follow. 121 This technique may also operate as an accountability mechanism, by making the firms and individuals responsible for the design of effective compliance systems, 122 thus promoting mindful effort in the design of more effective systems.
Nevertheless this strategy has risks. Particularly where regulatory goals conflict with firms' self interest or established routines, firms may adapt the goals in ways that achieve the appearance of legitimacy while undermining the efficacy of regulation. 123 The broad nature of the regulatory rules under outcomes and principles based regulation make such conduct difficult to detect.
124
Parker though argues that outcomes negotiated between the regulator and the regulated are easier to apply, monitor and enforce than rules set by the regulator. The regulator has more flexibility to hold the regulated to account through dialogue, which can lead to better compliance. 125 Failing this, the regulated can be held to account through sanctions. The precise accountability mechanism required may vary with the type of regulatory objective being pursued and in particular, on the degree to which the regulated are motivated to comply with that objective and the degree to which it runs contrary to their self interest. A minimal degree of accountability may suffice when the profession has other incentives to comply, but the more the regulatory goal conflicts with the profession's self interest, the less incentive there is to comply and the greater the degree of accountability likely to be required. 126 The success of outcomes-focused and principles-based regulation therefore depends on the accountability mechanisms put in place to support them, and to this we now turn. Meanwhile COLPs are under a separate obligation to report material breaches of any regulatory requirement by a firm, its managers, employees or those holding an interest in it (such as shareholders) to the SRA as soon as reasonable, 131 and COLPS of ABS entities must also report non-material breaches in an annual information report to the SRA.
Accountability mechanisms
132
Reporting and disclosure can facilitate accountability by providing information which enables the performance of the regulated to be evaluated by the regulator and may flag up 'events' that could lead to the SRA 'engaging' with the firm and holding it or a lawyer to account through dialogue or sanctions. 133 The requirement to report can also act as a check on decision-making and may lead to the development of further checks in the form of better compliance processes. The SRA has indicated that one way of demonstrating compliance with the conduct rules relating to reporting is for regulated persons to actively monitor their performance in relation to these obligations 'in order to improve standards and identify nonachievement', 134 and to have a whistle-blowing policy. 135 Firms will therefore need to develop processes that will enable them to monitor for and detect incidents of noncompliance.
Reporting may also counter-act the cognitive biases and self-interest that impair reflective informed decision-making, including the bias towards construing information in a manner that confirms prior attitudes and beliefs such as, for example, a belief that the firm is compliant, or that a conflict of interest is non-material. Again it may counter-act the selfserving bias which leads people to interpret information in a manner favourable to them, or in a manner that avoids confrontations with key partners or clients, and to disregard or fail to recognise the significance of information that indicates problems.
136
However whether reporting will have such effects depends on several factors. Thus when those being held to account are required to justify a decision that they have already taken, experiments suggest that accountability may actually entrench their commitment to that decision even if it is demonstrably incorrect. This effect was greater the more vulnerable the accountable person felt. 137 Reporting could therefore cause the regulated to resist learning from their mistakes and perhaps resist the legitimacy of regulation itself. Such an effect may materialise when firms report past regulatory breaches, although the fact that the firms will have self-identified the event as a reportable breach may reduce the inclination to justify it.
The requirement to account may also be counter-productive when the audience is perceived as intrusive, illegitimate and controlling. Conversely it has been found that providing an account is more likely to promote self-critical thinking when the audience is seen as well informed and as having a legitimate reason to require the account. 138 As to this, the profession's views of the SRA are mixed. firms have claimed that they are unfairly targeted by the SRA. 141 Sustained dialogue is therefore needed to build trust and facilitate consensus and co-operation between the regulated and the SRA. A process of dialogue would also be necessary to enable the SRA to introduce regulatory norms that would otherwise be perceived of as intrusive and contentious, such as norms that place client interests second to public regarding norms. Other benefits of dialogue would be that if it occurred ex ante a breach it could enable firms to avoid undesirable conduct and improve performance or, ex post, provide an opportunity to learn from mistakes through feedback. 142 Dialogue may be informal or informal and may take the form of generally available regulatory guidance, 'Dear Managing Partner letters', rulings on particular matters, or engagement with individual firms. 143 The SRA has introduced relationship management for the largest law-firms 144 and has pioneered a new supervisory approach of active engagement with other firms, proportionate to the risk that the firms pose. 145 Evidence suggests that these interactions can have a positive effect on the relationship between firms and the SRA.
146
Although this evidence was produced by the SRA itself, similar regulatory initiatives in other spheres have shown similar outcomes. 147 Moreover these types of dialogue can, themselves, constitute accountability mechanisms such as when, for example, SRA supervisors ask firms to assess what risks they face and explain how they are mitigating those risks, with the possibility of enforcement action where there is evidence of serious problems. 148 However they also create the risk of regulatory capture, and so less accountability, although the SRA has proposed mechanisms to address this.
149
Another important factor influencing the effect of reporting as an accountability mechanism is whether those being held accountable know the views of the regulator on the matters under report. If they do not, experimental evidence suggests that they will think 'in more self-critical, integratively complex ways' considering multiple perspectives as they try to anticipate the objections that might be raised to their position. 150 They will consider alternatives and contrary evidence and be ready to defend their arguments. This leads people to be more vigilant, to take account of a broader range of information and to be more likely to detect information that contradicts their settled mind sets. In turn this can offset decisional biases, reduce mindless commitments to previous courses of action and over-estimates of group effectiveness, whilst focussing attention on problems that would otherwise be missed. 151 In contrast if the audience's views are known, it becomes more likely not only that those being held to account will shift their accounts to accord with those views, but also that they will provide unreflective responses that exacerbate biases. This is because people are 'cognitive misers', who seek to minimise the effort that they put into mental calculations and also seek the approval of others: one way to achieve these goals is to conform. Tetlock, Skitka and Boettger, n 137 above, 638-639.
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SRA, n 91 above, Guidance Notes to r 8, para (iii); SRA, n 120 above.
The above is subject to an important proviso: Lerner and Tetlock argue that where those being held to account have to justify a choice between different actions, rather than making a judgment about something (such as whether a firm's compliance arrangements are adequate for example) and the audience's views are unknown, people will choose options that either represent a compromise, choose the dominant option (on the basis that this is likely to be easier to justify), or choose options where the outcomes of the choice are more certain 155 Given this it might be hypothesised tentatively that if lawyers are left without guidance on how to act in particularly ethically challenging contexts, they might act in a manner consistent with the dominant norms of the profession, or of their firm, or the unit they belong to within that firm. If so, and if one of the aims of regulation is to challenge dominant paradigms-by requiring corporate lawyers to act in a way that demonstrates commitment to public serving values for example-the SRA may need to be specific about what conduct is
required. An example might be a specific regulatory requirement for corporate lawyers to blow the whistle to avert serious financial harm to third parties.
None of the reporting requirements imposed by the SRA presently require firms to engage in periodic self-evaluation. It appears that annual information reports will only be required of ABSs and will only include data about regulatory breaches. However, by adopting this position, the SRA may have missed an opportunity to maximise the accountability impact of its reporting requirements. Experience in New South Wales indicates that formal self-evaluation reports on compliance can have positive regulatory outcomes.
There, all incorporated legal practices must complete a self-assessment document which is then provided to the Office of the Legal Services Commissioner (OLSC). 156 This measures firms' compliance systems against a set of objectives that address areas which were identified as particular problems on the basis of client complaints levels and were drawn up after extensive consultation with the profession and other stakeholders.
157
This process decreased client complaints against incorporated law firms in New South
Wales by two thirds, although the precise mechanisms by which this was achieved were unclear. 158 Parker et al suggested that: self-assessment may have been preceded by structural change (during the process of incorporation), which meant that the firms concerned managed themselves better, or may have promoted this change; 159 it may have raised the consciousness of individual lawyers and reminded them of the need to observe compliance procedures; 160 changes in behaviour may have been due to an intrinsic commitment to doing the right thing; or self assessment may have increased the lawyers' sense that the regulator was observing them and so they responded to the risk of sanctioning. 161 These hypotheses are consistent with the possibility that accountability played a part. Thus the requirement to pass judgment on the firm's processes against externally set outcomes may have acted as a check on decision-making and changed attitudes and conduct. The periodic nature of these reports may have disrupted settled patterns of thinking, thus increasing the likelihood of problems being detected. 162 Reporting to an external party, the OLSC, reduced the risk that individuals would simply assume that their firms were compliant, without actively addressing their minds to it, and could have led to more self-critical thinking.
Assigning Responsibility to Individuals: The Role of the COLP Bamberger has argued that firms can be rendered more accountable by making an individual who holds a central position within a firm's power structure accountable for compliance decisions. The accountability thereby engendered in this individual can be disseminated throughout the firm in the form of effective checks on a firm's decision-making processes.
163
The success of the regulatory regime in New South Wales suggests that he may be correct.
There, all incorporated legal practices must appoint a legal practitioner director (LPD) who must be a senior member of the firm. 164 The LPD is generally responsible for the management of legal services 165 and more specifically is responsible for implementing and maintaining appropriate management systems to enable the provision of legal services in 158 Parker, Gordon and Mark, n 93 above, 485 and 493-494. 159 See Fortney and Gordon, n 157 above, 30. Head of Legal Practice who is responsible for taking reasonable steps to ensure that the business complies with its licence and other regulatory requirements. 168 The SRA subsequently decided that all regulated firms should have an equivalent position, the COLP. 169 The obligations of the LPD in New South Wales and the COLP in England and
Wales are very similar. COLPs also have obligations to take reasonable steps to ensure that their firm, its managers, employees and owners comply with regulatory requirements and record and report any failure to comply.
170
The precise powers of the COLP are likely to vary from firm to firm but ideally the COLP should be able to pose questions to others within the firm and engage in a dialogue that can lead to those others providing the COLP with an account of their behaviour and how they have implemented compliance. This could promote accountability throughout the firm by reminding other lawyers of their responsibility for compliance and the fact that they personally could be held to account externally. Again, because the COLP will be accountable for explaining to the SRA the actions or inaction of others (such as where the COLP has to report breaches of regulatory requirements), the COLP is likely to bring an independent mind to bear in intra-firm discussions about compliance, anticipating the SRA's arguments and questions. This is likely to reinforce the mindfulness engendered in individuals when they are required to focus on and explain a particular decision. Moreover an internal dialogue with the COLP may be less defensive and more reflective than a dialogue with an external regulator such as the SRA, and this could reduce the risk of lawyers becoming entrenched in their way of thinking. Empirical evidence on similar embedded roles in other spheres of regulation indicate that it is important for COLPs to have good relational skills and to act as 'problem solving consultants' and not as agents of regulatory enforcement, and that they are independent, which may be facilitated if professional networks develop amongst COLPs to assist them in developing good practice. 171 Finally the fact that COLPs must report regulatory infractions to the SRA may enable them to control 'the partners with power' who might otherwise resist the introduction of ethical frameworks that would prevent them from acting as they pleased for their clients. 172 A COLP who was unhappy with this behavior could also step down from their role (which would not necessarily mean resigning from the firm), the firm would be obliged to report this to the SRA within seven days, and this would be a red flag to the SRA, leading to further action.
173
In order for COLPs to be successful, they need to have the power and authority to require others to direct their attention to the issue of compliance. However while the SRA rules require them to be of sufficient seniority and responsibility to fulfil their role, they do not need to be partners. 174 This contrasts with New South Wales, where the LPD is part of the firm's senior management. The SRA, rather than having a bright line rule, has sought to preserve flexibility: in deciding whether to authorise an individual as a COLP, the SRA will take account of whether they have authority, or access to those with authority, to make decisions and changes within the firm and the larger the firm, the more complex its business, and the greater the regulatory risk it poses, the greater the COLP's authority will need to be before they will be authorised. 175 Presumably in large law firms the COLP will be a partner, though it is not clear whether they will need to be on the management board.
The SRA has sought to alleviate fears that others within the firm will delegate their responsibilities to the COLP and thus feel less accountable for compliance, pointing out that under the Handbook and Code of Conduct both the firm and its managers remain fully responsible for compliance. 176 But this is not entirely satisfactory. Evidence from the UK financial services sector suggests that where a regulatory objective is seen as the responsibility of the compliance department, others will fail to engage with it. Meaningful engagement only occurs when senior management undertakes responsibility for implementation.
177
This is particularly so where regulatory goals run contrary to the firm's goals, and also where the firm is required to make substantial changes to its practices. 178 This suggests that, particularly where the regulator is seeking to promote public regarding norms that conflict with firms' business objectives and client-centred values, responsibility must be expressly assigned to designated senior individuals to focus their attention in order to maximise firm accountability and compliance.
179 Sanctions It will be recalled that calls for greater accountability can sometimes refer to the need for more effective sanctioning. Sanctions can alter behaviour by acting as a deterrent. They can check and legitimise the power that lawyers exercise, by demonstrating that it is exercised within boundaries. Sanctions can also legitimise the regulator's power to discipline, by demonstrating a lack of discrimination against any part of the profession.
But sanctions can also undermine compliance. When decision-makers have publicly committed themselves to a particular position and are accountable to a sceptical or hostile audience for actions they cannot deny, they engage in self-justifying thinking rather than interrogating themselves about whether they are correct. 180 It has been argued that this unintended consequence of accountability could explain Abel's findings that lawyers who were subject to disciplinary proceedings failed to recognise that their behaviour was unethical. The disciplinary process intensified their sense of grievance and conviction that they had done nothing wrong, rather than teaching them the error of their ways.
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Furthermore for social, legal and regulatory norms to be most effective, they must be internalised by those to whom they apply. Norms that rely on sanctions alone to deter behaviour will weaken and eventually collapse. 182 Significant factors in determining whether a norm will be internalised is: whether those who are expected to comply with the norm believe it to be fair; 183 whether they receive signals that it is expected that they should comply; and whether they believe that others are complying with that norm. 184 The regulatory literature also suggests that if regulators resort too quickly and too often to sanctions this will not only undermine responsibility but will also breed a culture of resistance to regulation and lead to a game of 'cat and mouse' which undermines the authority of the regulator.
185
Consequently sanctioning should only be used as a last resort, after persuasion and warnings are ineffective, 186 or in response to serious misconduct, and only when lawyers, as a group, accept the legitimacy of the rules being enforced and believe that others are complying with them. This suggests that breaches of rules relating to client service and client loyalty can be sanctioned but that breaches of more contentious standards, such as norms promoting a public interest role, should not be. Even the former may be problematic as far as large firms are concerned, given that in both the US and the UK such firms have been lobbying for less stringent rules in the core fiduciary area of conflicts of interest.
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The SRA's approach appears to address these concerns. It has indicated that it will pursue enforcement action where there is serious misconduct, or a risk to the public that cannot be resolved by working with the firm. 188 The matter must not be trivial and it must be in the public interest to act. 189 The SRA also has a range of penalties commensurate with the seriousness of the conduct: it may issue a written rebuke or impose a fine, whilst more serious cases requiring graver sanctions, such as, for example, striking off, can be referred to the Solicitors Disciplinary Tribunal if it is in the public interest to do so and there is a realistic prospect that the person will be found guilty.
190
The SRA may also 'intervene' in a practicethat is-take it over and close it down-and revoke a firm's license.
183
But there are problems, specifically in relation to the SRA's ability to hold large law firms accountable. Excluding actions against convicted fraudsters, regulatory sanctioning of large law firm lawyers is extremely rare. There has been one such case in the last twenty years, when the Law Society imposed a fine of £9,000 upon a senior Freshfields' partner for acting in a conflict situation. This was almost unprecedented 192 and it can be no coincidence that it succeeded a Court of Appeal judgment which found that Freshfields had breached its fiduciary duties. 193 Moreover while the SRA can fine ABSs up to £250 million, and an employee of an ABS entity up to £50 million, 194 and the SDT can impose fines of an unlimited amount, 195 the maximum fine the SRA can levy on traditional law firms and their lawyers is £2000. 196 The SRA has twice sought permission to raise these limits, and at the time of writing is consulting again, but the Ministry of Justice has been reluctant to act. 197 Given that, for the year ended
April 2013 (for example) Allen and Overy's turnover was £1.189 billion and profit per equity partner was £1.1million, the SRA's current sanctioning powers remain too low to be a credible deterrent for most firms and lawyers. 198 This lack of enforcement activity against large law firms has undermined the SRA's legitimacy with smaller firms. 199 The SRA might respond that the largest law firms are in fact better behaved and have better compliance systems. But history shows the importance of being able to sanction such firms: for many years the large City law firms disregarded the 192 rules on conflicts of interest, and it was not until the Freshfields case that they began to take them more seriously. 200 Moreover, as Ayres and Braithwaite point out, there must be a realistic possibility of sanctions being imposed in serious cases where those regulated are wholly or partly motivated by economic concerns. A regulatory strategy that depends solely on persuasion and self-regulation will be exploited. 201 In sum, although far from perfect, a number of regulatory mechanisms have been introduced by the SRA that could increase the accountability of large law firms. However even the most effective accountability mechanisms will only fulfil societal needs if the regulated are held to account against standards that meet those needs. The biggest problem in relation to the accountability of large firms and their lawyers lies in what they are held accountable for, and it is to this that we finally turn.
Accountability and the SRA Code of Conduct
The risk of financial failure aside, firms can present two main types of regulatory problem:
agency and externality problems. Agency problems arise when lawyers harm clients by acting contrary to client interests. Externality problems refer to situations in which lawyers, together with their clients, engage in conduct that imposes unjustified costs on third parties and society, and includes creative compliance. 202 Large corporate law firms are more likely to present externality problems than agency problems since the sophisticated clients of these firms can effectively monitor their lawyers and reduce the occurrence of the latter.
203
Turning first to the over-arching high level Principles which, according to the SRA, apply to all aspects of practice, 206 these can be categorised into: those that concern the lawyer's and the firm's conduct towards clients; those that concern the manner in which the business is run; and those with a public interest dimension. Principles in the third category outnumber those in the other two and include: Principle 1, the requirement to uphold the rule of law and the proper administration of justice; Principle 2, the requirement to act with integrity; Principle 3 which stipulates that lawyers should not allow their independence to be compromised; Principle 6 which requires the regulated to behave in a way that maintains the trust the public places in them and in the provision of legal services; Principle 7 which requires the regulated to co-operate with regulators and Principle 9 which requires that legal businesses be run in a way that encourages equality of opportunity and respect for diversity.
Furthermore the guidance notes provide that if two or more Principles conflict, the Principle which takes precedence is the one which best serves the public interest in the particular circumstances, especially the public interest in the proper administration of justice.
207
This list suggests an emphasis on public regarding norms, which could enable lawyers to be held accountable for activities that impose costs on third parties through creative compliance. Thus Principle 1 is arguably infringed where lawyers assist their clients in setting up schemes that, while strictly legal, undermine the spirit of the law. Such conduct could also be viewed as failing to act with integrity and as betraying lawyers' duties as officers of the court, thus breaching Principle 2. Principle 3 could be interpreted as requiring lawyers to maintain independence from powerful clients and could provide grounds for resisting unethical client demands. Lawyers who assist clients to do things that attract social opprobrium could potentially breach Principle 6.
However these interpretations are highly contestable. As the debate over the principle of non-accountability demonstrates, there is likely to be disagreement about whether lawyers who act as hired guns are breaching Principles 1 and 2. Finally the notes to Principle 3 state only that lawyers' ability to
give independent advice to the client should not be compromised and that lawyers should not
give control of their practice to a third party so as to put it out of the regulatory reach of the SRA. Nothing is said about independence from the client.
213
The remainder of the Code does not advance matters and its detailed focus is on the type of work carried out by high street lawyers rather than large law firms. There is nothing to suggest that lawyers would breach any regulatory obligations if they engaged in creative compliance. Rather, under the Code, large law firm lawyers and their firms will be held accountable where they act contrary to client interests, provide poor service, maintain poor internal financial and compliance controls and fail to co-operate with the regulator. Given this, as far as transactional lawyers are concerned, the Code both over-and under-regulates. It over-regulates because it duplicates market based accountability mechanisms: corporate lawyers are already highly accountable to their powerful clients who can penalise them through the removal of work or through litigation. In addition, over the last decade, large law firms had already developed centralised risk management functions which had nothing to do with the regulator but were a response to the increased complexity of law firms, client requirements and an increased compliance culture. 214 At the same time the Code underregulates by wholly failing to hold these lawyers to account for the primary risk that they represent. Even the most efficient accountability mechanisms cannot address such a regulatory deficit.
CONCLUSION
The regulatory framework for the solicitor's profession in England and Wales incorporates a range of accountability mechanisms. Experience in New South Wales, which the English framework closely resembles, suggests that these could have some success in improving compliance in some firms. But as far as large law firms are concerned, the current framework both over and under-regulates. These considerations appear to have led to suggestions that regulation of large firms could be scaled back. 215 At the same time large firms have argued that they are adequately accountable to the SRA and have no need to be answerable to other regulators. 216 However what is required is not the deregulation of large law firms but a regulatory framework that is capable of holding them accountable for externalities. The systems that large law firms have instituted are unlikely to address such issues and the regulatory framework does not. There are admittedly difficult questions about how corporate lawyers could be held accountable for acting contrary to the public good, but this article provides 214 some indications. 217 A requirement to promote the public interest, whatever its precise content, is likely to run contrary to the lawyer and the firm's self interest, even those who are intrinsically motivated to comply with their professional obligations may interpret it in a minimalist fashion that undermines its effectiveness. Consequently, when the regulator has a
clear idea of what behaviour is required, an equally clear direction is preferable to broad exhortations in order to promote conformity, and reduce the possibility of regulatory requirements being 'read down' by the regulated, which could increase resistance to the regulator's interpretations of the standards. 218 The possibility of broad standards being given meaning that subverts regulatory goals increases the more powerful the regulated are, and so is a very real risk in the context of large law firms. 219 There remains a role for general exhortations, such as a professional obligation to respect the spirit as well as the letter of the law, but in either case accountability is critical, though the appropriate accountability mechanisms may vary depending on the nature of the rule.
In relation to more detailed prescriptions Ayres and Braithwaite's tiered approach to enforcement could be adopted with negotiation being utilised before sanctions with those reluctant to comply. As Braithwaite has advocated, it is necessary to 'engage those who resist with fairness' as this makes it more likely that they can be flipped into a commitment to comply, 220 but sanctions should be imposed if there is continuing non-compliance. 221 Promoting accountability through dialogue also makes it more likely that when dialogue fails and the SRA resorts to sanctions, this action will be perceived to have greater legitimacy, which in turn would strengthen the SRA's position and make future compliance more likely. 222 Accountability should also lead to positive outcomes: compliance should be praised and rewarded, for example by a down-grading of risk profile, a strategy that will reinforce desired behaviour (and the absence of which could undermine motivation to comply). 223 For and counter-productive, absent some breach of the law, which would not be present in cases of creative compliance. A more appropriate accountability mechanism might be for law firms to evaluate and report on how they are discharging their obligation to respect the spirit of the law. This should not be a tick box exercise and so the SRA should issue only the most limited guidance on what constitutes compliance, in order to encourage reflective critical thinking. Such a process could not only act as a check on the firm's decision-making and promote moral accountability, it might even, occasionally, make a difference to behaviour.
Meanwhile, again, sanctions could be imposed on those who persistently failed to take their obligation to report seriously and who did not respond to dialogue and persuasion.
Parker has commented that the profession lacks 'a framework of accountability and responsiveness to dialogue with the community.' 224 To redress this, lawyers could be required to explain and justify their behaviour to the community's representatives. Lawyers are not often summoned before public inquiries, such as those into the financial crisis for example.
There are, for sure, obstacles to this proposal. It would require greater disclosure and transparency of the activities of corporate lawyers and might necessitate the restriction of legal professional privilege. Yet although commentators have queried the importance of privilege in the corporate sphere in particular, there seems little prospect of the courts restricting it. 225 This proposal would also require the community to be paying attention to what lawyers do: academics, the press and social media have a role to play here. Of course, while greater scrutiny might make it more likely that lawyers' conduct could attract social and reputational sanctions, it may not lead to any alteration of behaviour, given the financial incentives to comply with client wishes. Nevertheless large law firms, given the power they wield, and the privileges they benefit from, should not continue to be immune from scrutiny, nor from accountability to society whose laws they shape, apply and, at times, may subvert. 
